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Introduction  

 
1. On 22 June 2018, the Treasurer issued terms of reference to the Productivity 

Commission (PC) to carry out an ‘Inquiry into the Economic Regulation of 
Airports’.2   An issues paper was released on 9 July 2018.  This would be the fourth 
report of the PC since privatisation of all major FAC airports was completed in 2002,3 
with the sale of Sydney Airport Corporation Ltd to the Macquarie Bank-owned 
Southern Cross Airports Corporation.4 
 

2. Based on submissions made to it, in February 2019 the PC released its Draft Report 
into Economic Regulation of Airports (Draft Report).5 In March 2019, the PC 
conducted public hearings.  The final PC report is due in June 2019.   
 

3. Two of the key findings of the PC set out in the Draft Report were that: 

(a) none of the four major airports monitored by the Australian Competition and 
Consumer Commission (ACCC) systematically exercised their market power 
to the detriment of the community or to generate ‘excessive profits’;6  and 

(b) save for a push for the removal of certain anti-competitive terms in negotiated 
agreements, the system of commercial negotiation between airports and 
airlines gave little cause for concern. 7   

 

                                                 
1 FCIArb FACICA, B.Ec. LLB(Hons)(Syd), BCL(Hons), MPhil(Dist) (Oxon.) www.7thfloor.com.au  
2 See the PC page at https://www.pc.gov.au/inquiries/current/airports-2019.  
3 The earlier reports being Productivity Commission 2002, Price Regulation of Airport Services, Report no. 19, 
AusInfo, Canberra (PC 2002); Productivity Commission 2006, Review of Price Regulation of Airport Services, 
Report no. 40, Canberra (PC 2006) and Productivity Commission 2011, Economic Regulation of Airport 
Services, Inquiry Report no. 57, Canberra (PC 2011). 
4 Overall, the Federal Government realised some $8.5bn from the sale of federal airports from July 1997 to 
December 2003. ANAO Audit Report No.50 2003–04, Management of Federal Airport Leases, Canberra.. 
5 PC 2019.  
6 Ibid p.2. 
7 Namely, provisions penalising airlines seeking a declaration that an airport be subject to the National Access 
Regime (NAR), or ‘no less favourable’ clauses in airline agreements that prevent airports from offering lower 
prices and/or better services to the airline’s competitor.  See PC 2019, p.13.   

http://www.7thfloor.com.au/
https://www.pc.gov.au/inquiries/current/airports-2019
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4. In coming to the latter finding, and while noting that no one sought a return to price 
caps in areas where heavy-handed regulation was absent, the PC rejected the 
submission of the airlines’ industry body, Airlines for Australia & New Zealand 
(A4ANZ)8 and the ACCC that some form of ‘negotiate-arbitrate’ framework be 
imposed where airports with sufficient market power and airlines (and other users) 
were unable to reach agreement on terms.  This could include deeming such airports 
and their aeronautical services and facilities to be ‘declared’ for the purposes of Part 
IIIA of the Competition and Consumer Act 2010 (Cth) (CCA).  This would make the 
negotiation of agreements so subject to the National Access Regime (NAR), including 
arbitration under Division 3 before the ACCC if the negotiations fail. 
 

5. Two key reasons for the PC making this finding were that the threat of possible access 
to the NAR through a declaration being made under existing law was a credible 
means of controlling airport behaviour, and that a negotiate arbitrate framework was 
too costly and time consuming, would have perverse effects and would harm the 
efficiency of the sector and negatively affect passengers.9 
 

6. This finding has met with severe criticism, at least from the Airlines.  In an article in 
The Australian shortly before the Sydney hearing day, former chair of the ACCC 
Prof. Graeme Samuel, now Chairman of the A4ANZ10 remarked that the PC’s 
position lacked both ‘logic and common sense’.11  In respect of the use of a negotiate-
arbitrate model, he commented: 

 
A dose of reality is needed here. First, the stated intent of these light-handed 
regimes is to give parties the incentive to negotiate instead of relying on 
arbitration, and the PC knows this.  When arbitrations do occur, guidelines 
ensure that decisions are made with the interests of consumers and of 
maintaining/enhancing competition paramount, and within a specified time 
frame.  In the 18 months since a similar model for gas pipelines came into 
effect, there has been just one case referred for arbitration and that was 
completed in just over four months. Imagine getting a court or declaration 
process to meet that time frame. 

 
7. As if this controversy were not enough, the work of the PC and submitting parties has 

taken place against the backdrop of a lawsuit filed in December 2018 by Perth Airport 
against Qantas over the latter’s refusal to pay more than 60% of new (and lower) 
access charges at the airport that the airport had agreed with other carriers after 
lengthy negotiations.  That dispute is now being played out as much in the media as in 

                                                 
8 A4ANZ 2018  
9 PC 2019, p.25. 
10 Comprising Air New Zealand, Jetstar, Qantas, Regional Express (REX), Tigerair and Virgin Australia. 
11 Graeme Samuel, ‘Greedy airports get green light to gouge customers’, The Australian, 26 March 2019. 
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the Court.12  Qantas has accused the airport of making ‘monopoly super profits’ and 
threatening the Perth-London route, while the airport has weaponised the PC’s Draft 
Report as evidence against Qantas.13 
 

8. Three major players in the PC inquiry are the industry groups A4AANZ, the 
Australian Airports Association (AAA) and the ACCC.   
 

9. Some of the debate between the main players was focused on economic analysis 
including differing assessments of the methodologies to be used and conclusions to be 
drawn on the question whether airports, especially the larger airports, were exhibiting 
monopolistic pricing behaviour.  Another part of the debate concerned the adequacy 
of information provided by the two sides in negotiations over access prices and 
monitoring. The ‘pointy end’ of the debate for present purposes centred around the 
question whether the threat of limited re-regulation, and especially compulsory 
arbitration under Part IIIA CCA or some analogy thereof was necessary to curb the 
fact or threat of monopolistic behaviour by airports. 
 

10. This paper considers the existing legal regime for regulating the pricing of access to 
airport services and facilities in Australia, the arguments of the respective main 
players in submissions to the PC, and considers the likely outcome of the inquiry for 
the proposed negotiate-arbitrate models.  It then briefly considers the future work that 
could be done to better investigate the need for such a model and to design an 
appropriate model for use in disputes between airports and airside operators including 
airlines. 
 

Regulation of pricing and disputes over access to airports in Australia 
 

11. At the international level, the ICAO in its ‘Policies on Charges for Airports and Air 
Navigation Services’14 recommends that: 

(a) States “permit the imposition of charges only for services and functions which 
are provided for, directly related to, or ultimately beneficial for, civil aviation 
operations”: Section 1, Cl 2(i); 

                                                 
12 See Jenny Wiggins, ‘Qantas accuses Perth Airport investors of wanting 'monopoly super profits’, Australian 
Financial Review, Jan 14, 2019. See https://thewest.com.au/news/qantas/perth-airport-rejects-qantas-fee-
accusations-in-legal-dispute-ng-b881150694z; Daniel Mercer, ‘Perth Airport rejects Qantas fee accusations in 
legal dispute’ The West Australian. Saturday, 30 March 2019. See https://thewest.com.au/news/qantas/perth-
airport-rejects-qantas-fee-accusations-in-legal-dispute-ng-b881150694z.   
13 Geoffrey Thomas ‘Perth Airport has court win over Qantas on passenger charges’, Perth Now, February 6, 
2019. See   https://www.perthnow.com.au/news/qantas/perth-airport-claims-court-win-over-qantas-on-
passenger-charges-ng-b881096175z  
14 See ICAO Doc 9082, ICAO’s Policies on Charges for Airports and Air Navigation Services Convention on 
International Civil Aviation, 9 ed 2012. 

https://thewest.com.au/news/qantas/perth-airport-rejects-qantas-fee-accusations-in-legal-dispute-ng-b881150694z
https://thewest.com.au/news/qantas/perth-airport-rejects-qantas-fee-accusations-in-legal-dispute-ng-b881150694z
https://thewest.com.au/news/qantas/perth-airport-rejects-qantas-fee-accusations-in-legal-dispute-ng-b881150694z
https://thewest.com.au/news/qantas/perth-airport-rejects-qantas-fee-accusations-in-legal-dispute-ng-b881150694z
https://www.perthnow.com.au/news/qantas/perth-airport-claims-court-win-over-qantas-on-passenger-charges-ng-b881096175z
https://www.perthnow.com.au/news/qantas/perth-airport-claims-court-win-over-qantas-on-passenger-charges-ng-b881096175z
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(b) “where this is economically viable and in the best interest of providers... and 
users, States consider establishing autonomous entities to operate their airports 
or air navigation services”: Section 1, Cl 5;  

(c) “States’ exercise of their economic oversight responsibilities should be clearly 
separated from the operation and provision of airports and air navigation 
services”: Section1 , Cl 12; and 

(d) “The main purpose of economic oversight should be to achieve a balance 
between the interests of airports and ANSPs [air navigation service providers], 
including government-operated providers, and...public policy objectives”. 

 
12. Through the privatisation of Australian airports in the period 1997 to 2002, these 

principles have been implemented or at least reflected in Australia.   
 

13. In regulating the balance between the interests of airports and air navigation service 
providers, there is always a spectrum of approaches that can be taken.15 At one end is 
the more ‘heavy-handed regulation’, in which the regulator makes direct pricing 
determinations on an ex ante basis. This includes price caps regulation, rate of return 
regulation and cost of service regulation.  Towards the other end of the spectrum is 
‘light-handed regulation’, which Margaret Arblaster defines as:16 
 

a form of ex post regulation where the regulated firm determines its prices and 
service quality based on negotiation without regulatory intervention unless 
specific circumstances arise, such as the outcome of a regulatory review that 
has assessed market performance. 

 
14. Between the above two poles, can be a spectrum of approaches including pricing 

supervision or price monitoring and investigation by competition regulators and rules 
requiring transparency in negotiations between airports and user-participants in the 
industry. 
 

15. With the exception of Sydney Airport, since 2002 all major airports are subject only 
to a light (or lighter) handed regulation, for the most part leaving to the airports and 
Airport users to negotiate access agreements themselves.  The parties are subject to a 
monitoring framework with periodic reviews conducted by the PC, all lying within 
the competition law framework of what is now Parts IIIA, IV and VIIA of the CCA.  

                                                 
15 See Margaret Arblaster, “Light-Handed Regulation of Airport Services: An Alternative Approach to Direct 
Regulation?” in The Economics of Airport Operations. Advances in Airline Economics, Volume 6, 15 at 21-23 
(Published online: 13 Sep 2017;).  Permanent link https://doi.org/10.1108/S2212-160920170000006002. 
16 Margaret Arblaster (2018) Report on the policy framework for economic regulation of airport services in 
Australia for Airlines for Australia and New Zealand (A4ANZ), August 2018, p.27.  That paper was an appendix 
to the A4ANZ 2018 submission. 

https://doi.org/10.1108/S2212-160920170000006002
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This involves the threat of ex post regulation to hold in check the exercise of market 
power by airports having monopolistic characteristics.   
 

16. The framework in Australia is as follows.17 

(a) Sydney and the other three largest Airports – Brisbane, Melbourne and Perth 
(what may be called the ‘Tier 1 Airports’) are subject to price and quality of 
service monitoring by the ACCC.   

The ACCC monitors aeronautical services and facilities at these airports in 
accordance with directions issued by the Assistant Treasurer under Part VIIA 
of the CCA and under Parts 7 and 8 of the Airports Act 1996 (“Airports 
Act”).18  

The ACCC reports on its analyses to the Government, which retains the right 
to intervene with stronger regulation. 

(b) Exceptionally, the regional air services and facilities at Kingsford Smith 
Airport (the ‘notified services’) provided by Sydney Airport Corporation Ltd 
(the ‘declared firm’)19 are subject to a price notification regime under Pt VIIIA 
of the CCA.20 SACL can raise prices of such services only if four 
requirements are met (ss. 95Z(5)-(8) CCA): 

(i) SACL has submitted a price notification to the ACCC; 

(ii) the ACCC has considered the price notification and either notified 
SACL that it does not object to the proposed price, or if it does object, 
has notified SACL of a lower price that it does not object to and the 
applicant has agreed to that lower price; 

(iii) the terms of supply are the same or substantially similar to those 
contained in the price notification; and 

(iv) the actual price at which the goods or services are supplied does not 
exceed the price approved by the ACCC. 

                                                 
17 And see the diagram at the end of this paper. 
18 See PC 2019, pp.6, 47.  
19 The current declaration No.94, 5 May 2016, commenced on 1 July 2016 and ceases on 30 June 2019.  It 
applies to aeronautical services and facilities to regional air services being regular public transport air services 
operating wholly within New South Wales. 
20 For a detailed description of the monitoring process, see ACCC, Statement of regulatory approach to 
assessing price notifications under Part VIIA of the Competition and Consumer Act 2010 (March 2017). 
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Accordingly, prices are subject to price caps, such that the total revenue-
weighted percentage increase in prices (currently, from 1 July 2016) should 
not exceed the total percentage increase in the CPI over the same period.21  

(c) Second tier airports – Adelaide, Hobart, Darwin, Canberra and Gold Coast – 
are subject to a self-administered monitoring regime, under which they are 
required to voluntarily report aeronautical service charges.  The PC has now 
recommended this regime come to an end.22 

(d) Smaller regional and local airports, which have little market power, have no 
price monitoring, voluntary or otherwise.  Some are privately owned, others 
owned by local government bodies, with some being actively developed and 
supported by local governments (such as Redcliffe Aerodrome in Queensland, 
supported by the Moreton Bay Regional Council).  These airports often 
depend on continual subsidies and ad hoc grant money to maintain facilities in 
the face of revenues being well below operating and depreciation (asset 
replacement) costs.   

(e) Otherwise, there are the generally applicable monitoring regimes common to 
all industries.  This includes ACCC price inquiries.  Under Part VIIA of the 
CCA, the ACCC has the ability to recommend to the Minister that it undertake 
a Part VIIA price inquiry.23  However, the ACCC has never made a 
recommendation with respect to airport services as it is of the opinion that a 
Part VIIA Price Inquiry is unlikely to be more effective than price monitoring 
and Productivity Commission inquiries at constraining airports’ market 
power.24  Such inquiries involve time, and so delay, and the recommendations 
of such inquiries cannot be implemented by the ACCC. 

(f) All private airports are subject to the general competition law provided for in 
CCA.   
 

17. Generally speaking, privately owned airports in Australia have no statutory power to 
charge access fees.  This contrasts with the position before privatisation in Australia25 
and with some local airports in some States,26 as well as with the position in New 

                                                 
21 Direction no. 35, Treasurer 2016, cited in PC Issues Paper, 23; PC Draft Report, 213 - 214. 
22 PC 2019, p.12. 
23 PC 2019, pp.286 – 287. 
24 ACCC 2018, p.32. 
25 See Federal Airports Corporation Act 1986 (Cth), s.56 (repealed) which set out procedural mechanisms for 
charges and empowered the FAC to “make determinations fixing or varying aeronautical charges”. 
26 See Aerodrome Landing Fees Act 2003 (Victoria); Aerodrome Fees Act 1998 (South Australia); Aerodrome 
Fees Act 2002 (Tasmania), applicable to all aerodromes and ss.608 and 695 Local Government Act 1993 (NSW) 
and ss.134 and 262 Local Government Act 2009 (Qld) for Council owned airports in those two States.  Such 
provisions do not appear to be widely used. See AAA 2018 section 5.4.2 p.77. 
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Zealand where s.4 of the Airport Authorities Act 1966 (NZ) gives power to public and 
private airport operators (at least, Auckland, Wellington and Christchurch) to: 
 

set such charges as it from time to time thinks fit for the use of the airport 
operated or managed by it, or the services or facilities associated therewith. 

 
18. As such, most private airports rely upon negotiation of agreements with airlines and 

other airside and groundside operators.  Negotiated agreements between airports and 
airlines are the primary means of setting costs for airport services.27  These can 
include dispute resolution processes including reviews, negotiations and even 
arbitration.28  
 

19. Outside of the regional air services and facilities regulated at Sydney Airport, if 
agreement cannot be reached between the owners or operators of major airports and 
airport users, the obligation of airports to provide access at least to aircraft and 
airlines may require them to sue for the price or value of the services and use of 
facilities on a quantum meruit basis.  Airlines complaining of misuse of market power 
could bring a case under s.46 CCA (which can be lengthy, expensive and complex).   
 

20. An alternative may be to seek a declaration under Part IIIA of the CCA, discussed 
below.  A declaration under Part IIIA requires first the recommendation of the 
National Competition Council and then a declaration by the Minister.  That decision is 
reviewable first by the Australian Competition Tribunal (the Tribunal) (see Div 2 of 
Part IIIA).  The decision of the Tribunal is in turn amenable to judicial review and 
then, any further appeals. 
 

21. If a declaration to bring airport services under the NAR were made, or deemed by 
legislation to be made, and if negotiations failed, an arbitration could be conducted 
before the ACCC.  It would be required to consider a range of factors in setting prices 
and other terms and conditions.  Section 44X CCA sets out that criteria: 
 

(aa)  the objects of this Part;  
(a)  the legitimate business interests of the provider, and the provider's 
investment in the facility;  
(b)  the public interest, including the public interest in having competition in 
markets (whether or not in Australia);  
(c)  the interests of all persons who have rights to use the service;  
(d)  the direct costs of providing access to the service;  

                                                 
27 PC 2019, p. 47; Arblaster Negotiate-arbitrate regulation of airport services: Twenty years of experience in 
Australia, 29. 
28 AAA 2018, pp.84-85. 

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#facility
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#person
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#access
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(e)  the value to the provider of extensions (including expansions of capacity 
and expansions of geographical reach) whose cost is borne by someone else;  
(ea)  the value to the provider of interconnections to the facility whose cost is 
borne by someone else;  
(f)  the operational and technical requirements necessary for the safe and 
reliable operation of the facility;  
(g)  the economically efficient operation of the facility;  
(h)  the pricing principles specified in section 44ZZCA.  

 
22. The pricing principles in s.44ZCA provide: 

 
(a)  that regulated access prices should:  

(i)  be set so as to generate expected revenue for a regulated service or 
services that is at least sufficient to meet the efficient costs of providing 
access to the regulated service or services; and  
(ii)  include a return on investment commensurate with the regulatory 
and commercial risks involved; and  

(b)  that the access price structures should:  
(i)  allow multi-part pricing and price discrimination when it aids 
efficiency; and  
(ii)  not allow a vertically integrated access provider to set terms and 
conditions that discriminate in favour of its downstream operations, 
except to the extent that the cost of providing access to other operators 
is higher; and  

(c)  that access pricing regimes should provide incentives to reduce costs or 
otherwise improve productivity.  

 
23. These generic principles and criteria would be supplemented by the 2007 

‘Aeronautical Pricing Principles’, developed by the Department of Infrastructure and 
Transport.29  These already form the basis for negotiations.  They include that prices 
must: at least cover the efficient cost of providing the service, enable an appropriate 
ROI, incentivise productivity improvements or cost reduction, be set through 
transparent negotiations and appropriate dispute resolution processes, reflect a sharing 
of risk and returns, allow multi-part pricing and price discrimination if it aids 
efficiency, not discriminate in favour of vertically integrated and cross-owned 
operations, and achieve reasonable service level outcomes.  Further, asset revaluations 
should not generally lead to higher prices, unless agreed, and peak period pricing can 
be permitted to promote efficient investment.  
 

                                                 
29 See Attachment A to the DOT’s 2011 submission to the PC. www.pc.gov.au/inquiries/completed/airport-
regulation/submissions/sub043.pdf.    

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#facility
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#facility
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#facility
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#access
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#access
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#access
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#access
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#access
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#access
http://www.pc.gov.au/inquiries/completed/airport-regulation/submissions/sub043.pdf
http://www.pc.gov.au/inquiries/completed/airport-regulation/submissions/sub043.pdf
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The competing views 
 

24. In their submissions to the PC, each of the airlines, the airports and the ACCC 
focused on the adequacy of the existing regime for larger airports through the lens of 
the question whether the threat of a declaration being made under Part IIIA CCA, or 
even re-regulation, was sufficient to curtail the exercise by airports of monopolistic 
power, and whether a more readily accessible negotiate-arbitrate mechanism would, 
as the PC suggested in 2006, lead to an explosion of arbitrations that would 
“fundamentally undermine incentives for the parties to negotiate outcomes”.30 
 

25. The AAA said that a declaration under Part IIIA was a “potent remedy” and the threat 
of such a declaration was a “credible deterrent”31 to anti-competitive behaviour.  The 
A4ANZ said it was not, and nor was the threat of any ACCC price inquiry.32 
 

26. The ACCC’s submission noted that real revenue per passenger for the Tier 1 airports 
had grown 59% at Perth, 36% at Brisbane, 31% at Melbourne and 15% at Sydney but 
against a high base.33  By contrast, prices for regional air services have been held 
constant in nominal terms since 2001.34 This equates to a fall of 31 per cent in real 
terms. 
 

27. The ACCC submitted that there was no credible threat of heavier regulation where the 
PC had recommended against it in its 2002, 2006, 2011 and draft 2019 reports, while 
pricing monitoring was insufficient as to access to information to detect misuses of 
market power and measure efficiency.   
 

28. More relevantly, the ACCC submitted that the possibility of a declaration under Part 
IIIA of the CCA was not an effective threat or source of assistance if able to be used.  
The process of declaring infrastructure so as to make it subject to the NAR was 
lengthy and arduous, involving judicial review.35 The sole relevant example of such 
an application by an airline – Virgin Blue – required 5 years of litigation (from 2002 
to 2007) to impose a 5 year surveillance period, which was later withdrawn once new 
agreements had been made.36  As such, the ACCC submitted that the threat was:37 

                                                 
30 PC 2006, p.61.  
31 AAA 2018, pp. 84, 86. 
32 A4ANZ 2018, p.36. 
33 ACCC 2018,  p. 3.  Prior to the sale of Sydney Airport in 2002,, aeronautical charges were increased by 
approximately 100 per cent, with the ‘light handed’ regime to monitor airport prices announced prior to sale. 
See M O’Donnell et al ‘Privatisation and Light-Handed’ Regulation: Sydney Airport’ (2011) 22(1) The 
Economic and Labour Relations Review pp. 65–80 at 68. 
34 ACCC 2018, p.5. 
35 ACCC 2018, p.32. 
36 As summarised by ACCC 2018 p.33, n 52. 
37 ACCC 2018, §4.3.2 p.32. 
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ineffective in facilitating airlines’ negotiation with the major airports. In 
particular, its onerous declaration requirements and costly processes likely 
present a significant barrier for small airlines. 

 
29. The ACCC also submitted that as the PC had in each of its earlier reports indicated 

that existing price monitoring regimes were sufficient, the threat of re-regulation had 
diminished and even continued monitoring may be counterproductive “because it 
creates a false impression for government and the public that airports face some 
regulatory constraint.”38   
 

30. The ACCC also, and especially, criticised the limits of its own ability to monitor 
prices, with the data available to it being unsuited to monitoring the exercise of 
monopoly powers, and that price inquiries were unlikely to deliver any greater 
benefit.39  Whilst the AAA queried why the ACCC had not sought greater information 
or information gathering powers, the fact that the PC was undertaking regular reviews 
unsurprisingly constrains the ACCC’s ability to justify a broad pricing inquiry. 
 

Comment on the competing views – is a declaration under Part IIIA a credible threat? 
 

31. Part IIIA is directed at the promotion of upstream and downstream competition: see 
s.44AA CCA.  It is as such best directed at vertically integrated industries, in which 
pricing behaviour at one level inhibits competition at another level.  Its application to 
airports which are seeking merely to charge monopolistic prices may well as a 
consequence be limited.  
 

32. The National Competition Council (NCC) makes recommendations on whether a 
service should be declared under the NAR.  In its submission, it agreed that the NAR 
was a constraint on airports, but only insofar as it affects competition and efficiency 
or output “in a dependent market.”  It commented in its submission to the PC that:40 
 

In line with its objectives to pursue economic efficiency however, if there is no 
demonstrable improvement to competition or efficiency in any dependent 
markets, Part IIIA offers no remedy for any distributional concerns; indeed it 
does not, and is not intended to operate as a mechanism to redistribute 
economic rents between airports and airlines (or any other third parties).  

 
33. In the Virgin Blue case, the mix of charges imposed had a downstream discriminatory 

impact on Virgin Blue in its competition with Qantas.   If an airport merely sought to 
raise prices and profits in a non-discriminatory way or which could not be said to 

                                                 
38 ACCC 2018, §4.3.1 p.31. 
39 ACCC 2018, §4.3.2 pp.31-2. 
40 NCC 2018, p. 15. 
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have lessened competition between its users, it could do so with little or substantially 
less fear of the criteria for declaration being met.   
 

34. In a more recent case involving the Port of Newcastle, the Application by Glencore 
Coal Pty Ltd [2016] ACompT 6, the Tribunal cited the findings of the Hilmer Inquiry 
that unless there is vertical integration, competition is not necessarily affected (at 
133).  This is the first main legal difficulty of Part IIIA. 
 

35. A further point of real legal difference between the two camps was whether recent 
changes to the criteria for a declaration being made under Part IIIA CCA had become 
even harder to satisfy.   Section 44CA(1) of the CCA sets the declaration criteria as 
including (emphasis added): 
 

(a) that access (or increased access) to the service, on reasonable terms and 
conditions, as a result of a declaration of the service would promote a 
material increase in competition in at least one market (whether or not in 
Australia), other than the market for the service; and  

(b) that the facility that is used (or will be used) to provide the service could 
meet the total foreseeable demand in the market…  

(c) that the facility is of national significance…; and 
(d) that access (or increased access) to the service, on reasonable terms and 

conditions, as a result of a declaration of the service would promote the 
public interest.  

 
36. The declaration criteria in s.44CA(1)(a) was amended in 2017.  It formerly provided 

(as then s.44H(4)(a)): 
 

(a) that access (or increased access) to the service would promote competition 
in at least one market (whether or not in Australia), other than the market for 
the service; 

 
37. In the Sydney Airport Corporation Limited v Australian Competition Tribunal [2006] 

FCAFC 146, in considering Virgin Blue’s application for a declaration, the Tribunal 
had adopted a test comparing the effect on competition if a declaration were made 
with the circumstance without the declaration, and granted the declaration.  The Full 
Federal Court disagreed with the test, but did not change the outcome.  It adopted 
Virgin Blue’s position that:41 
 

all s 44H(4)(a) requires is a comparison of the future state of competition in 
the dependent market with a right or ability to use service and the future state 

                                                 
41 See Sydney Airport Corporation Limited v Australian Competition Tribunal [2006] FCAFC 146 at [83]. 

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#facility
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#facility
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#access
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/caca2010265/s152ac.html#access
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2006/146.html
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of competition in the dependent market without any right or ability or with a 
restricted right or ability to use the service 

 
38. According to the Explanatory Memorandum to Competition and Consumer 

Amendment (Competition Policy Review) Bill 201742, “the amendments focus the 
test on the effect of declaration, rather than merely assessing whether access (or 
increased access) would promote competition.”  In other words, the relevant 
comparison is not between competition “with and without access to the service” but 
instead between competition “with and without a declaration of the service” under 
Part IIIA. 
 

39. In a sense, then, as the AAA says, the new criteria represents pre-Virgin position 
taken by the Tribunal (which did make the declaration) but otherwise reflects the 
deliberate choice of parliament to raise the bar.43  Thus, the A4ANZ is right in saying 
that this new criteria raises the threshold for obtaining a declaration under Part IIIA as 
compared with the interpretation given by the Full Federal Court,44 but it at least is 
not an impossibility to achieve.  Even so, the new wording has not been considered by 
the NCC, the Tribunal or the courts.  A second difficulty is thus that the need to 
reconsider the meaning of criteria (a) may mean a repeat of Virgin Blue’s 5 year saga 
to obtain a declaration.  Legislative tinkering including clock-stopping and time 
limits45 may assist, but the Glencore case still took from 13 May 2015 (application) to 
23 March 2018 (special leave refused by the High Court) for the controversy to be 
resolved. 
 

40. Moreover, since it is the threat of a declaration, and so of a successful application 
being made, which is the source of discipline for airports, the mere perception on the 
part of airport customers in negotiations that an application may well take some years 
to make and is now even less likely to succeed, can be a real source of diminution in 
their bargaining power. 
 

41. A third difficulty is that the PC has detected the use of anti-regulatory complaint 
provisions in service agreements, in which the customer is penalised if it should seek 
a declaration under Part IIIA.  This provides another barrier to declaration, although 
the PC did not identify the extent of this problem.  That is a matter it intends to take 
up at any future inquiry. 

                                                 
42 [12.12] and [12.19]. 
43 See AAA 2018, pp.86-7. 
44 Supported by a memorandum from Johnson Winter Slattery Lawyers in Appendix D.  Similar views have 
been expressed in articles by national law firms and by the ACCC.  See ACCC 2018, p.33. 
45 Section 44GA CCA provides a 180 day period for any NCC recommendation on a declaration 
Application.  Clock stopping delays are limited to 60 extra days, subject to Ministerial extension. 
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42. Because of its concerns about the time, cost and ability to satisfy the criteria, the 

A4ANZ proposed a new s.192 of the Airports Act 1996 to deem aeronautical services, 
as defined in regulation 7.02A of the Airports Regulations 1997, to be declared 
services for the purposes of Division 3 of Part IIIA.  Alternatively, the deeming 
provision would apply where an airport had substantial market power.  Other 
variations on this theme were suggested.46 
 

Are the alternative suggestions appropriate? 
 

43. The ACCC and A4ANZ suggested the implementation of arbitration regimes similar 
to those used under the National Gas Law47 (NGL) and under the National Gas 
Rules48 (NGR).  The NGL and NGR govern access to natural gas pipeline services 
and elements of broader natural gas markets.   
 

44. For scheme pipelines, arbitration by the Australian Energy Regulator (AER) is 
available where the parties are unable to reach an agreement as to the terms and 
conditions of supply.49   
 

45. The A4ANZ suggested the imposition of a similar regime, to be implemented through 
the existing arbitration framework in Division 3 Part IIIA of the CCA.50  The regime 
created by the NGR could inform the role of arbitration in the determination of access 
disputes relating to aeronautical services and facilities in an arbitration under Part 
IIIA.  In order to further simplify that procedure, A4ANZ also suggested a ‘Final 
Offer Arbitration’ model (FOA), also known as ‘baseball’ arbitration, where the 
arbitrator chooses between the last offers of the two parties.   
 

46. The FOA method was mooted among other methods and combinations of methods in 
the Gas Market Reform Group’s Final Design Recommendation report “Gas Pipeline 
Information Disclosure and Arbitration Framework” in June 2017, authored 
principally by the Independent Chair of the GMRG, Dr Michael Vertigan AC.   
 

47. Dr Vertigan highlighted the unequal levels of bargaining power and access to 
information that shippers face when seeking access to pipeline services. He 
recommended the establishment of a new commercially orientated arbitration 
framework, pricing principles and information disclosure requirements, to apply to 

                                                 
46 A4ANZ 2018, p.41. 
47 Scheduled to National Gas (South Australia) Act 2008 (SA) with mirror legislation in other States. 
48 Now at version 45 of the rules (as at 21 April 2019). 
49 A4ANZ 2018, Appendix D, 1.7; 3.6. 
50 A4ANZ 2018, p. 47; Appendix D, 1.7; 3.6 – 3.7. 
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unregulated pipelines that provide access to third parties.  The GMRG’s ultimate 
recommendation was instead for conventional arbitration with additional procedural 
protections and partial transparency.  In that mechanism, a modified FOA was to be 
used to set the outer boundaries for the determination, namely that:51 
 

If the dispute is price-related, the parties would be required to provide their 
final offers to the arbitrator and the respective offers would become the 
bounds of the arbitrator’s determination. 

 
48. For gas pipelines that are not subject to the extensive regulations of the scheme are 

subject to the recently established information disclosure/commercial negotiation 
regime under Part 23 of the NGR. That regime requires non-scheme pipeline 
operators to disclose information to facilitate commercial negotiation, in addition to 
providing access to commercial arbitration if parties cannot reach commercial 
agreement.  The AER is an administrator, not an arbitrator. 
 

49. The ACCC indicated its unwillingness to fulfil the role of arbitrator under the NAR 
for airport-customer disputes over access to aeronautical services and facilities.  Its 
submission and recommendation to the PC was to use the more informal commercial 
arbitration model, similar to or modelled on Part 23 of the NGR.52  
 

50. Importantly to the ACCC, NGR type commercial arbitration involves a determination 
by an accredited commercial arbitrator, as opposed to the regulator. The ACCC 
submitted that the benefits of this included that commercial arbitration facilitates the 
timely and effective resolution of disputes by placing focus on commercial 
principles.53 Furthermore, the PC has noted that because commercial arbitration 
permits the scope of the arbitration and factors to be considered to be restricted, the 
impact of determinations can be restricted to the parties. This addresses concerns 
expressed by the PC regarding the ‘added cost that precedent set under arbitration by 
the regulator could introduce’.54 
 

51. The non-scheme gas pipeline negotiation and dispute resolution flow chart is 
annexed.55 
 

52. The information disclosure/commercial negotiation regime seeks to address the 
information asymmetry between a monopoly service provider. The process is as 

                                                 
51 GMRG 2017. 
52 See ACCC 2018, Recommendation 4, Submission in response to the Issues Paper, 39 
53 ACCC 2018, p.39. 
54 PC 2011, p 213, also quoted in ACCC 2018, p 39. 
55 Available together with a detailed guide at https://www.aer.gov.au/networks-pipelines/non-scheme-
pipelines/arbitration-of-access-disputes.  

https://www.aer.gov.au/networks-pipelines/non-scheme-pipelines/arbitration-of-access-disputes
https://www.aer.gov.au/networks-pipelines/non-scheme-pipelines/arbitration-of-access-disputes
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follows. A prospective user makes a written request for access under r 559. Pursuant 
to r 560, the service provider must make an access offer capable of acceptance within 
20 business days, 60 business days (if further investigation is needed) or within the 
period agreed by the parties. If the prospective user does not wish to accept, r 561 
provides that it may request negotiations under Part 23, which will be facilitated by 
information disclosure requirements under r 562. 
 

53. The process of arbitration is governed by Division 4 of Part 23.  First, the service 
provider or prospective user submits a written access dispute notice to the Australian 
Energy Regulator under s 216H(1) of the National Gas Law, containing all 
information required by r 564(2). The dispute is to be referred to an independent 
commercial arbitrator in accordance with r 565. Statements must then be provided to 
the arbitrator within 10 business days of the dispute being referred: Rule 567.  The 
arbitrator is required to make a final determination within 50 business days (or within 
90 if agreed by the parties) after the date the dispute was referred to the arbitrator: 
r 572.  In arriving at a determination, the arbitrator must take into account: a) the 
principles that access to pipeline services must be on reasonable terms; b) the pricing 
principles; and c) technical requirements necessary for the safe and reliable operation 
of the pipeline (r 569). 
 

54. The provisions of Part 6 of Chapter 6 of the NGL, as applied by s.216S, apply to 
arbitrations under Part 23.  These features, which are similar to those found in 
domestic commercial arbitration under the uniform Commercial Arbitration Acts56 or 
the UNCITRAL Model Law, include: 

(a) private hearings; 

(b) an emphasis on speed of decision-making, with minimal technicalities and no 
rules of evidence, and arbitrator control over process; 

(c) confidentiality orders; 

(d) ability to take evidence on oath, and to issue subpoenas. 
 

55. So far, there has been one non-scheme arbitration in relation to pipelines in Tasmania.   
The access dispute was referred to the arbitrator by the AER on 29 November 2017.  

                                                 
56 Commercial Arbitration Act 2010 (NSW), Commercial Arbitration (National Uniform Legislation) Act 2011 
(NT), Commercial Arbitration Act 2013 (QLD), Commercial Arbitration Act 2011 (SA), Commercial 
Arbitration Act 2011 (TAS), Commercial Arbitration Act 2011 (VIC), Commercial Arbitration Act 2012 (WA), 
Commercial Arbitration Act 2017 (ACT).  

http://www.legislation.nsw.gov.au/maintop/view/inforce/act+61+2010+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/act+61+2010+cd+0+N
http://notes.nt.gov.au/dcm/legislat/legislat.nsf/d989974724db65b1482561cf0017cbd2/522a829dddb0130369257a4c00800fdb?OpenDocument
http://notes.nt.gov.au/dcm/legislat/legislat.nsf/d989974724db65b1482561cf0017cbd2/522a829dddb0130369257a4c00800fdb?OpenDocument
http://notes.nt.gov.au/dcm/legislat/legislat.nsf/d989974724db65b1482561cf0017cbd2/522a829dddb0130369257a4c00800fdb?OpenDocument
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/C/CommercArbitrationA13.pdf
https://www.legislation.qld.gov.au/LEGISLTN/CURRENT/C/CommercArbitrationA13.pdf
https://www.legislation.sa.gov.au/LZ/C/A/COMMERCIAL%20ARBITRATION%20ACT%202011.aspx
https://www.legislation.sa.gov.au/LZ/C/A/COMMERCIAL%20ARBITRATION%20ACT%202011.aspx
http://www.thelaw.tas.gov.au/tocview/index.w3p;cond=;doc_id=13%2B%2B2011%2BAT%40EN%2B20160308160000;histon=;pdfauthverid=;prompt=;rec=;rtfauthverid=;term=;webauthverid=
http://www.thelaw.tas.gov.au/tocview/index.w3p;cond=;doc_id=13%2B%2B2011%2BAT%40EN%2B20160308160000;histon=;pdfauthverid=;prompt=;rec=;rtfauthverid=;term=;webauthverid=
http://www.thelaw.tas.gov.au/tocview/index.w3p;cond=;doc_id=13%2B%2B2011%2BAT%40EN%2B20160308160000;histon=;pdfauthverid=;prompt=;rec=;rtfauthverid=;term=;webauthverid=
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/LTObject_Store/ltobjst9.nsf/DDE300B846EED9C7CA257616000A3571/3DFA933CA1348A70CA257E70000071F5/$FILE/11-50aa003%20authorised.pdf
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/LTObject_Store/ltobjst9.nsf/DDE300B846EED9C7CA257616000A3571/3DFA933CA1348A70CA257E70000071F5/$FILE/11-50aa003%20authorised.pdf
https://www.slp.wa.gov.au/legislation/statutes.nsf/main_mrtitle_12960_homepage.html
https://www.slp.wa.gov.au/legislation/statutes.nsf/main_mrtitle_12960_homepage.html
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The privately appointed arbitrator made a final access determination on 12 April 
2018.57 
 

56. While the NGL and NGR are the product of some years of detailed design work and 
intensive study by the gas industry, the ACCC and A4ANZ’s proposal for adoption of 
some alternative to the NAR, including one based on the NGR, remains somewhat 
immature, with respect.  During the course of public hearings in Melbourne on 28 
March 2019, Prof. Samuel proposed a further detailed submission on the way in 
which arbitration might work, with more detailed references to the detailed work done 
by Dr Vertigan.58 
 

57. A main objection made by the AAA to the use of something akin to Part 23 of the 
NGR was the concern about the lack of attention given by the proposals to the amount 
and type of information that had to be disclosed to support an arbitration process akin 
to the NGR Part 23 negotiate-arbitrate model.  The AAA also raised particular 
concerns with the onerous information disclosure requirements under the gas rules 
necessary to facilitate quick resolution of disputes, the lack of clarity for exceptions to 
this if applied to airports, and the appropriateness of transferring the ‘recovered 
capital method’ to value gas pipeline assets to airport facilities and services.59  
 

58. The AAA’s doubts about the ability to bring disputes to a resolution within a few 
months (as can perhaps be achieved under the NGR) are perhaps well-founded.  The 
factual complexity of such disputes as well as the lack of corporate knowledge from 
one arbitration to another could tell against the speedy resolution of disputes via 
arbitration.   
 

Where to from here? 
 
59. The PC is unlikely at the present time to support recourse to a negotiation-arbitration 

model.  From the text and tenor of the Draft Report, the PC seems largely 
unpersuaded (for now) that there is sufficient evidence of abuse of market power to 
warrant it recommending further changes.  The heading to the section on page 26 of 
the Draft Report ‘A negotiate-arbitrate framework would have few benefits and many 
risks’ neatly summarises its position. 
 

                                                 
57 See https://www.aer.gov.au/networks-pipelines/non-scheme-pipelines/arbitration-of-access-disputes/final-
access-determination-tasmanian-gas-pipeline.  
58 Transcript, p.363.  See also A4ANZ, Economic Regulation of Airports: Supplementary submission to the 
Productivity Commission Inquiry. 
59 AAA (Supp) 2018 section 3, pp 4-5. 

https://www.aer.gov.au/networks-pipelines/non-scheme-pipelines/arbitration-of-access-disputes/final-access-determination-tasmanian-gas-pipeline
https://www.aer.gov.au/networks-pipelines/non-scheme-pipelines/arbitration-of-access-disputes/final-access-determination-tasmanian-gas-pipeline
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60. The PC has drafted a recommendation to the Government that it be commissioned to 
undertake another inquiry in 2024.  This sets a likely future date for yet another 
showdown between the principal players in the regulation of the terms and conditions 
of access to airports for airlines and other airside and landside operators.  With most 
between airports and main customers commonly on 5 to 10 year terms,60 that time 
horizon is not as long as it may seem. 
 

61. In terms of the specific concerns of the PC about the efficacy of an arbitrate-negotiate 
model, these included that: 

(a) arbitration is “time-consuming and financially costly”; 

(b) it “would change the incentives for parties to reach outcomes through 
commercial negotiation”; 

(c) Airlines could use the process “to hold up investments that could increase 
airport capacity and competition between airlines”; and  

(d) the outcome in one case may “reduce the efficiency of airport operations for 
other airport users and the community as a whole.”  

 
62. None of these points are unfamiliar to debates around the use of alternative dispute 

resolution processes.  All are able to be overcome, relative to the extent of the 
problem that may in fact exists.   
 

63. More generally, however, the PC remains unpersuaded that the NAR is not an 
available mechanism for airport users, or is not a credible threat, and the PC still 
doubts the benefits of any alternative dispute resolution system, which remains 
unproven.  It should however be noted that the PC’s approach over the last 17 years 
has been focused on the efficient use of airport assets that affect economic output, and 
less so on monopolistic practices that transfer rent between actors.  As the ACCC 
remarked in its submission:61 
 

In the past, the Productivity Commission has not been sufficiently concerned 
with airport charges to recommend regulation because it has taken the view 
that such charges simply represent an economic transfer from airlines and 
passengers to airports, with no reduction in output.  

 
64. There is much to be agreed with in the view expressed by former ACCC Chairman 

Rod Sims’ view, expressed in 2016 that:62  

                                                 
60 AAA 2018, p.34. 
61 ACCC 2018, p.3. 
62 R Sims, ‘Ports: What measure of regulation’. Speech delivered on 20 October 2016 at Ports Australia 
Conference – Melbourne. https://www.accc.gov.au/speech/ports-what-measure-of-regulation. 

https://www.accc.gov.au/speech/ports-what-measure-of-regulation
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It is wrong to suggest that we should not be concerned about monopoly 
pricing of infrastructure because the result may be purely a transfer of 
economic rent. This is very rarely true, it defies commercial and economic 
logic, and it fundamentally fails to recognise the potentially harmful impact 
upon investment and innovation along the supply chain. 

 
65. Certainly one step forwards would be for the ACCC to seek approval and powers to 

carry out a more thorough investigation of the economic effect of airport market 
power, in order to make good its claims or resolve its concerns.  Thus, whilst the 
benefits of a particular negotiate-arbitrate model may be difficult to quantify, the 
starting point would be to measure the costs of inaction.   
 

66. The PC’s draft recommendations include (DR 10.4) that the ACCC ask the 
Government to amend part 7 of the Airports Regulations 1997 to require monitored 
airports to provide, for each financial year, more granular information including to: 
 

report all costs on the basis that they are specific to a service or common 
across more than one service (stating the relevant services). In addition, 
airports should report costs on an allocated basis and should clearly set out 
the methodologies used for allocating the costs to international and domestic 
aeronautical services; at-terminal and at-distance parking; and landside 
access services. 

 
67. Further, it has recommended (DR 10.5) that the ACCC consult with industry and 

advise the Government on an updated set of quality of service indicators, with a view 
to amending schedule 2 of the Airports Regulations 1997. 
 

68. More homework must also be done by the A4ANZ, as it seems already to have 
admitted, again working with the ACCC, on the potential models for arbitration 
dispute resolution.   

 
69. This would include consideration of: 

(a) compulsory periods of good faith negotiation, or even conciliation, prior to 
submission to arbitration; 

(b) the type of information exchange required prior to or within the dispute 
resolution process; 

(c) methods of reducing the factual complexity of  and ordinary litigation delays 
and costs of any arbitration process; 

(d) the possible use of med-arb (mediation-arbitration combined in a single 
process); 
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(e) rules permitting the joinder of parties to a common or similar dispute where 
they operate from the same airport;  

(f) the appropriate rules for disputes of different value or complexity, including 
the use of expert determination or references on technical issues, arbitration 
‘on the papers’ etc.;  

(g) disincentives for gaming and vexatious use of arbitration; and 

(h) the factors to be taken into account by the tribunal in adjudication, including 
the rationalisation of pricing principles. 
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Figure 2 The light-handed regulatory regime 

 
  

 

 
Source: PC 2019, p.5. 
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  Step 1: A prospective user decides to seek access 

An access request must be in writing, include information reasonably required for 

the service provider to prepare an access offer or to determine whether further 

investigations are required. 
 

 

 Step 2: A service provider makes an access offer 

A service provider must make access offer within 20 business days for a request 

using existing capacity and 60 days if further investigations are needed, or within 

the time period agreed by parties. An access offer must set out the price and other 

terms and conditions, details of any works required, and be capable of acceptance. 

Step 3: A prospective 

user may, by notice to 

the service provider, 

request negotiations 

under Part 23  

Parties exchange information 

in accordance with rule 562 

to inform negotiations. 

A party must request all the 

access negotiation 

information of the other party 

before issuing an access 

dispute notice and must give 

the other party 15 business 

days to respond.

d.  
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Step 4: A party submits an access dispute notice to the AER  

The access dispute notice must be in writing, state the matters specified in rule 

564(2) and be accompanied by the relevant fee (if any). 

Step 5: An arbitrator is appointed 

Parties must agree to an arbitrator and notify the AER of the agreed arbitrator within 10 

business days or the AER will select an arbitrator. The AER must refer a dispute to a 

pool arbitrator no later than 15 business days after receipt of the access dispute notice. 

Step 6: Parties provide statements 

Parties to provide: within 10 days of referral, a statement listing access negotiation 

information provided to the other parties in negotiations and sought to be relied upon 

and any further information that a party seeks to rely on; and within 15 business days of 

referral a statement of the determination sought. 

Step 7: The arbitrator makes an access 

determination 

The arbitrator may make an interim access 

determination. 

When making a final access determination the arbitrator 

must take into account: 

(a) the principle that access to pipeline services on a 

non-scheme pipeline must be on reasonable terms 

as defined in rule 546(1); 

(b)   the pricing principles; and 

(c)   the operational and technical requirements 

necessary for the safe and reliable operation of the 

pipeline. 

The arbitrator must make a final determination in 50 

business days, unless extended by agreement between 

the parties to up to 90 business days, and/or the 

arbitrator if the advice of an independent expert is 

sought, or a party is allowed time to prepare access 

negotiation information. The arbitrator must provide a 

statement of reasons.  

A prospective user wishing to give effect to a final 

determination must notify the service provider and AER 

within 10 business days of the determination being 

made. 

Costs of the arbitration will be shared equally between 

parties unless the arbitrator determines otherwise. 

Arbitration 
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Chapter 6, Part 6 

of the NGL 

applies and the 

arbitrator has 

discretion to 

determine the 

other procedures 

to apply. An 

arbitrator may 

hold a hearing 

and/or appoint 

an independent 

expert. 

The arbitrator 

must give effect 

to the obligation 

to exchange 

information in 

negotiations, in 

so far as doing 

so is consistent 

with the proper 

consideration of 

the dispute. 
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