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1.

SOURCES OF THE DUTY

a.

Common law:
i.

Common law test for disclosure:

•

The High Court of Australia acknowledged existence of the duty of disclosure: Grey v R
(2001) 75 ALJR 1708 (non-disclosure of a fact that Crown witness had received favorable
treatment by the Crown in consideration of testimony against the accused, conviction
quashed, retrial ordered); Mallard v R (2005) 224 CLR 125 (various non-disclosures of
exculpatory material in a murder trial, conviction quashed, new trial ordered). However, it
is yet to address the basis, scope or limits of that duty because in both Grey and Mallard it
was not in dispute that the duty was breached.

•

The scope of the duty was formulated by the NSW court of Criminal Appeal in R v
Reardon (No 2) (2004) 60 NSWLR 454 (Reardon) at [48] and R v Spiteri (2004) 61
NSWLR 369 (Spiteri) at [20],]. In Reardon the NSWCCA held that the principles set out in
two English cases (R v Keane [1994] 2 All ER 478 and R v Brown (Winston) [1998] AC
367 at 376-7) applied in NSW. That position was approved by the Court in Spiteri.

•

In Reardon, Hodgson J characterised the duty in the following terms (at [48]):
“the prosecution must disclose documents which are material; and it said that
documents are material if they can be seen, on a sensible appraisal by the
prosecution,
(a) to be relevant or possibly relevant to an issue in the case,
(b) to raise or possibly raise a new issue the existence of which is not apparent
from the prosecution case, or
(c) to hold out a real (as opposed to a fanciful) prospect of providing a lead on
evidence going to either (a) or (b).”

ii.

Scope of the duty: what is “relevant or possibly relevant to an issue in the case?”

•

The scope of the duty is broad.

•

In Reardon Hodgson JA said that the prosecutor must take a broad view of relevance for
the purposes of disclosure (at [58]):
“It was accepted for the Crown that there is no onus on the defence to demonstrate
a forensic purpose in relation to material said to be subject to the Crown’s duty of
disclosure. This is clearly correct: the defence is simply not in a position to know
what this material is. It seems to me that the correct view is that a decision by
the Crown concerning what to disclose should take a broad view of
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relevance and of what are the issues in the case. The Crown has all the
material available to it, and one basis of the rule about disclosure is that it is to
ameliorate the inequality of resources as between the Crown and the accused. In
those circumstances, it would seem inappropriate for the prosecution
authorities to take a narrow view as to what the defence might be or as to
what might prove useful to the defence, as to what might open up useful
lines of enquiry to the defence….” (Emphasis added)
•

More recently in Gould v Director of Public Prosecutions (2018) 359 ALR 142 Basten JA
(Johnson and Adamson JJ agreeing) said at [65]:
"[T]he duty of disclosure extends to material which might open up useful lines of
inquiry to the defence, without any narrow view being taken of what might be
relevant".

•

b.

In R v Warwick (No 30) [2018] NSWSC 1051 Garling J (at [90]-[91]) observed that the
prosecutor’s duty of disclosure is not the same as discovery in civil cases, it requires a
sensible appraisal to be made by the prosecutor of whether document or information are
relevant to an issue in the case.

Statutes
i.

NSW
Criminal Procedure Act 1986 (NSW)

•

Division 3 of Part 3 prescribes the “Case management provisions to reduce delays in
proceedings”.

•

Pre-trial disclosure is mandatory and applies to both the prosecutor and the accused
person (s 141) in proceedings to which the Division applies (see s 121).

•

The duty of disclosure and its scope can be seen from provisions such as s 142(1)(i),
which requires that a prosecutor must disclose:
“a copy of any information, document or other thing provided by law enforcement
officers to the prosecutor, or otherwise in the possession of the prosecutor, that
would reasonably be regarded as relevant to the prosecution case or the defence
case, and that has not otherwise been disclosed to the accused person”.

•

The duty extends to disclosing to the accused a list of material of “which the prosecutor is
aware” and where the material is situated (s 142(1)(j)).

•

The Division does not limit any concurrent obligation for pre-trial disclosure under the
common law, court rules or the Legal Profession Uniform Law (NSW) and any
prosecution guidelines by the DPP, so long as the requirement isn’t inconsistent with the
provision (s 149F(5)).

•

The regime does not apply to summary offences. However, for such offences, the
common law obligation to disclose relevant material applies (see Bradley v Senior
Constable Chilby [2020] NSWSC 145).
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Other NSW statutes relevant to the duty of disclosure:
•

Director of Public Prosecutions Act 1986 (NSW): Extends the duty of disclosure to
NSW law enforcement officers in cases where the DPP exercises its function to
prosecute an offence (s 15A).

•

Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 2015 (r 29).

•

Legal Profession Uniform Conduct (Barristers) Rules 2015 (r 87, r 88).

ii.

Cth

Federal Court of Australia Act 1976:
•

Division 1, Subdivision C of Part 3 prescribes the regime for “Pre-trial matters”.

•

The Federal Court may make orders for disclosure after the indictment is filed and
before the trial (s 23CD). This includes making an order for the prosecutor to serve a
notice of prosecution case (s 23CE).

•

The duty of disclosure and its scope can be seen from provisions such as s 23CE(h),
which requires a prosecutor to disclose:
“a copy or details of any information, document or other thing in the prosecutor's
possession that the prosecutor reasonably believes contains evidence that may
be relevant to the accused's case”.

c.

Other sources
i.

ODPP’s Prosecution Guidelines.

ii.

CDPP’s Statement on Disclosure in Prosecutions Conducted by the Commonwealth
(March 2017).

2.

SUPERVISION OF COMPLIANCE

a.

Before conviction:
i.

Correspondence from the accused to the prosecutor seeking further disclosure or
disclosure in relation to additional issues.

ii.

Seek directions, rulings, orders or sanctions under statutory regime:
•

Criminal Procedure Act 1986 (NSW) - Examples of provisions include:
-

General case management power: s 149E

-

Resolution of disputes between parties about the requirements of disclosure
or use of anything disclosed: s 149F

-

Sanctions for non-compliance, including the exclusion of evidence (including
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expert evidence), and adjournments: s 146
See R v Dickson; R v Issakidis (No 6) [2014] NSWSC 1368 for an example
of the interplay between the disclosure regime and sanctions for noncompliance in a complex white collar crime trial (where the Court disallowed
tender of some Crown documents which was not disclosed as required by
the statutory regime)
•

Federal Court of Australia Act 1976 (Cth) – Examples of provisions include:
-

General case management power: s 23CB

-

Orders as a consequence of non-compliance: s 23CM

iii. Subpoena to the prosecutor or the investigating agency to test compliance with the
disclosure obligations: Gould v Director of Public Prosecutions (2018) 359 ALR 142 at
[65]-[68]; R v Kinghorn [2019] NSWSC 553.
iv. Motion seeking a temporary stay of the prosecution pending compliance with the duty
of disclosure: R v Lipton (2011) 82 NSWLR 123; Gould v Director of Public
Prosecutions (2018) 359 ALR 142; Bradley v Senior Constable Chilby [2020] NSWSC
145; Marwan v DPP [2019] NSWCCA 161.
v.

b.

3.

What orders the Court will make to enforce pre-trial disclosure under statute is yet to
be tested: CDPP v Kinghorn [2020] NSWCCA 48 at [141] but, at least in NSW, the
court may refuse to admit evidence which was not disclosed to the accused by the
Crown: see R v Dickson; R v Issakidis (No 6) [2014] NSWSC 1368. Similar orders may
be possible in the Federal Court (see s 23CM).

After conviction:
•

If due to a non-disclosure there was a miscarriage of justice and the accused lost a fair
chance of acquittal the Court may exercise its discretion to quash the conviction and
order a retrial: Grey v R (2001) 75 ALJR 1708 at [27]; Mallard v R (2005) 224 CLR 125
at [42].

•

However, despite a finding of a breach of the duty of disclosure the Court can conclude
that the non-disclosure would have been unlikely to have altered the outcome of a
criminal trial, for example, because the evidence was so overwhelming that a
conviction was inevitable: Lawless v The Queen (1979) 142 CLR 659; Kev v R [2015]
VSCA 36 at [83]-[84]; Mallard v R (2005) 224 CLR 125 at [84] per Kirby J.

MODE OF DISCLOSURE
•

Duty of disclosure is satisfied by disclosure (even of a large body of material) and does
not require the prosecutor to explain to the accused how the material were used by the
Crown or to point out any specific exculpatory or unfavorable parts: Edwards v R
[2020] NSWCCA 57 at [60]:
“It cannot be the case that the Crown is obliged to hunt through what is apt to
be an enormous quantity of electronic information in order to identify
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potentially exculpatory material, in circumstances where it has disclosed the
material in its entirety. Litigation is adversarial. In criminal proceedings, the
Crown must prove its case, to the criminal standard, and following a fair trial.
But it is not for the Crown, at least in any ordinary case, to second-guess or
anticipate the ways in which materials disclosed by it might assist the defence.”
•

4.

Some interesting suggestions for reform of the way disclosure currently occurs include
simply allowing the accused to inspect all of the investigation records (other than those
subject to privilege or other immunities)(‘keys to the warehouse’ approach): Reardon at
[61]; D Plater and L De Vreeze “Is the Golden Rule of Full Prosecution Disclosure a
Modern ‘Mission Impossible’?”.

DUTY TO MAKE ENQUIRIES
•

Extent of the prosecutor’s duty to make further enquiries and obtain documents/
information from third parties is not yet settled: R v Lipton (2011) 82 NSWLR 123 at [81]:
“duty to disclose includes, in an appropriate case, an obligation to make enquiries”.

•

Eastman v DPP (No 13) [2016] ACTCA 65 – prosecutor does not need to make enquiries
regarding credibility of a prosecution witness unless there is a sound reason to suspect
reliability issues.

•

Marwan v DPP [2019] NSWCCA 161 – prosecutor’s duty of disclosure did not require the
prosecutor to obtain complainant’s mental health records from the UK.

5.

LEGAL PROFESSIONAL PRIVILEGE AND DISCLOSURE

a.

Common Law
•

b.

CDPP v Kinghorn [2020] NSWCCA 48 (special leave application pending) - no automatic
waiver of privilege in disclosable documents (not following R v Bunting (2002) 84 SASR
378).

Statute
i.

NSW: Criminal Procedure Act 1986, s 149F(6) professional privilege and public interest
immunity not affected.

ii.

Cth: Federal Court of Australia Act 1976, s 23CL(1):
A party is not excused from disclosing material under this Subdivision on the
basis of litigation privilege claimed by the party in relation to the material.
(2) This Subdivision does not otherwise:
(a) abrogate or affect the law relating to legal professional privilege; or
(b) amount to a waiver of legal professional privilege.
Note: This means, for example, that legal professional privilege will apply for the
trial.
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